ART Parentage, Divorce, and

the Marital Presumption

arentage of children conceived using assisted

reproductive technology (ART) is established with

reference to preconception intent to be a parent

rather than traditional legal assumptions based

solely on genetics and gestation. The implications of
this conceptual paradigm shift are far-reaching, creating new
and complex legal conundrums for family law practitioners
around the country.

One such issue is whether/how longstanding legal pre-
sumptions such as those arising out of the marital relationship
are reconciled with new reproductive possibilities enabled by
science. Specifically, does the marital presumption apply to
ART parentage and, if so, does it serve the same purpose in
this context or frustrate it—or both? How does ART shape the
definition of “child of the marriage” for purposes of inheri-
tance, or custody and support in the event of divorce? What
role does divorce play in an ART parentage analysis? Is the
analysis the same as to children conceived during a marriage
versus embryos created during a marriage? What becomes of
stored embryos in the event of divorce?

The law in this area is developing and varies by state.
However, family law practitioners who grapple with these
issues are best guided by reference to trends in decisional law
and legislation that elevate written spousal consent as the
primarily determinative factor. Such written consent is often
found, in the first instance, in the fertility clinic forms that
patients sign prior to undergoing assisted reproduction, so it
is wise to consider those forms and use them as a starting
point of any ART parentage analysis in a divorce context.

This article examines application of the marital presump-
tion to ART parentage law and in divorce actions in which
ART parentage and embryo disposition issues arise.

The “Marital Presumption”

The marital presumption (also referred to as the “presump-
tion of legitimacy”), presumes that a child born during a
marriage is the legitimate child of both spouses, i.e., both
spouses are the legal parents of the child. Its etiology dates
to the late 1700s and finds roots in addressing a number of
societal policy considerations—primary among them,
protecting children’s rights to inheritance and financial
support and preventing children from becoming wards of
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the state. As of today, most states have specifically codified
this legal presumption and enacted statutory regimes that
support local public policy strongly favoring the legitimacy
of children.

The presumption that a child born in-wedlock is “legiti-
mate” is a rebuttable one. At common law, it was rebutted
by the rigid evidentiary standard of clear and convincing

proof that the husband was either impotent or did not have
access to the wife at the time of conception. In more recent
years, the presumption has eroded, and the ability to rebut it
has increased, particularly with the development of accurate
DNA testing.

As it pertains to parentage of children conceived using
assisted reproduction, the marital presumption was first
used at common law in donor artificial insemination (AID)
cases to determine.paternal duties. It was applied by
replacing husband’s presumed access during the time of
conception with his presumed consent to establish paternity
of any resulting child with all attendant obligations.

In modern times, many states have likewise adopted
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